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Jury Trial and a Fable 


Wauarever may be said for or against Justice Peck’s proposal for the dis- 
continuance of jury trials in automobile negligence cases as a measure against 
delay, it is no novelty. A controversy raged over jury trial in civil cases in the 
1920’s — thirty years ago — and articles containing all of the current proposals 
and arguments appeared in this Journal and in the public press. 


“Even the more emotional of these essays,” said Herbert Harley in a 1929 
editorial, “will do no harm. There is no plebiscite pending on the question of 
abolishing jury trial. Legal institutions rarely are abolished even in a conquered 
nation. Jury trial is not in danger from its sharpest critics. Its danger lies in itself 
—in its relative unfitness for the kinds of service which it pretends to perform; 
in its constant tendency to cling to defects both functional and organic, which 
defects give encouragement to various competitive modes of adjudication.” 


Justice Peck does not say that jury trial is unfit in negligence cases, but 
that other devices are just as good at much less cost in both time and money, 
and that its side effects on settlement negotiations are unwholesome. On what 
is proper use and what is misuse of a basically good thing, we owe our readers 
a reprint of the “fable” with which Dean John H. Wigmore opened his article 
“A Program for the Trial of Jury Trial.” Its text follows on the next page, and 
we leave the reader to make the application. 
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THE FABLE OF THE WATCH THAT STOPPED 


A Man came to a Jewelers Shop with a 
Watch, and said: 


“I want one of those new Swiss Watches 
that I saw advertised. This is my old Watch, 
a Walginson Perfecto. I bought it for $500 in 
New York in 1914. But lately it has been 
going to Pieces. It runs down every Week or 
so. I cannot make it Go. It is a Failure. And 
I want a first-class Modern Watch, by that 
celebrated Swiss Firm.” 


The Watchmaker took the Perfecto Watch 
in his Hand, opened it, screwed his Eyeglass 
on, and scrutinized the Watch. Then he said: 


“My Assistant will show you some of the 
new Swiss Watches but will you excuse me 
for ten minutes while you inspect them?” 


The Watchmaker then retired to his Work- 
shop. In less than ten minutes he returned 
with the Perfecto Watch, and said to the 
Owner: 


“My Friend, you have here already the 
finest Make of Watch ever produced in 
America, and as fine a type as any in the 
World. But it is in bad Condition, first be- 
cause it lacks one or two recent Improve- 
ment Devices, and, secondly, because you 
have treated it so badly. As to Improvement 
Devices, I have them here in my Shop and 
can Insert them for you at small Cost. As to 
bad Treatment, in the first place, you have 


evidently dropped it in some Mud or Water, 
for two or three of the Pinions are rusted. 
You have not had it cleaned since you bought 
it; and you must have let the Children open it 
and play with it at some time, for the Hour 
Hand is bent; and there are two or three 
minor features of Damage due to Rough 
Handling. But all these items are remediable. 
Let me have the Watch for a Month and 
I will guarantee to put it in Order as good 
as new. 


“As to this Swiss Watch,” he went on, “I 
am ready to sell you one, of course. But my 
Advice to you is that it is not as good a 
Watch for your Purposes as this Perfecto. 
In the first place, the Swiss Watch is made 
of European Steel, which is not so composed 
as to stand the wide Temperature Variations 
in this country as well as American Steel; and 
in the next place, these Swiss Watches are 
hand made, and if anything should happen 
to break, there is no Spare Part System from 
which the broken Part could be readily re- 
placed.” 


The Man thanked the Watchmaker for his 
Advice and said: 


“Put my American Watch in First-Class 
Order and I will call for it in Thirty Days.” 
—from “A Program for the Trial of Jury 
Trial” by John H. Wigmore, 12 J. Am. Jud. 
Soc. 166 (April, 1929). 
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Amerwan Judicature Society 


Affars 


“COURTS AND JUDGES OF OTHER LANDS” will be the subject of a 
panel of distinguished visiting lawyers addressing the annual meeting of the 
American Judicature Society in Dallas, Texas, August 28, 1956. It will be a 
breakfast meeting, beginning at 8:00 a.m., in the beautiful Empire Room on 
the lobby floor of the Statler Hilton Hotel. Members of the panel will be: 


From the Orient: NAZIR AHMAD KHAN, Lahore, Pakistan, president of 
the Pakistan Bar Association. 


From Latin America: A prominent Mexican lawyer to be designated by 
President Manuel G. Escobedo of the Mexican Bar Association. 


From Europe: ALEX GLEN, former member of the bar of England, now 
residing in Phoenix, Arizona. 


From Africa: JAMES J. ROBINSON, Justice of the Supreme Court of Libya. 


Each speaker will describe briefly the general characteristics and outstand- 
ing features of the judicial system of his country, after which all four will 
answer questions from the audience. 


After the program will be the annual business meeting of the American 
Judicature Society for the election of officers and directors and such other busi- 
ness as may come before it. Attendance at the breakfast and program is not 
limited to members of the Society, and all interested persons, including ladies, 
are invited and urged to attend. Tickets may be obtained at the luncheon and 
dinner ticket desk at the convention headquarters in the hotel. 





THE NATIONAL MUNICIPAL LEAGUE has invited the American Judi- 
cature Society to participate in its annual National Conference on Government, 
which will be held this year in Memphis, Tennessee, November 11 through 14. 
The Society will sponsor a panel discussion on the subject “Choosing the Judges” 
Tuesday forenoon, November 13. Names of speakers and other details will be 
announced in the October Journal. Information regarding the National Confer- 
ence on Government may be obtained from the National Muncipal League, 47 
East 68th Street, New York 21, N. Y. 








The Future of ° 


The Trial Lawyer 


fuws the vivid memories of any lawyer 
will be pithy comments of law school profes- 
sors. Some of these gems lodge as firmly in 
the mind as the major points of a course. 
I remember well such an aside from Profes- 
sor Edward H. Warren —a pause in a dis- 
cussion of principles of Corporation Law to 
comment on personalities at the bar, ending 
with the observation that “The Daniel Web- 
ster type of trial lawyer is as dead as a door- 
nail.” 

During the intervening 30 odd years, I 
have often recalled that observation and 
wondered if the trial lawyer, like his illus- 
trious prototype, was not fading from the 
scene. 

Anomalous as it is, the last three decades, 
the period of greatest growth in the law and 
law practice, have witnessed a decline ap- 
proaching evaporatior in trial practice save 
in the single area oi personal injury litiga- 
tion. 

Office practice has grown apace with the 
amazing growth of business on the commer- 
cial and industrial fronts. Commercial con- 
troversies have similarly increased, but they 
have not gone to court. Businessmen have set 
up their own tribunals for the adjudication of 
their disputes and withdrawn almost com- 
pletely commercial litigation from the courts. 

Widened government regulation of busi- 
ness and all relationships has given rise to 
whole new bodies of law and a greatly in- 
creased demand for judicial processes to pro- 
tect the rights and apply the remedies 
created. But the regular judicial establish- 


By DAVID W. PECK 





DAVID W. PECK is Presiding Justice of the Appel- 
late Division of the Supreme Court of New York, 
First Department. This article is based on an address 
delivered at the Hartford regional meeting of the 
American Bar Association in April. 


ment, except for a limited review of admin- 
istrative decisions, has not been vested with 
the new jurisdiction. Instead, each new ven- 
ture into regulation has been accompanied by 
the creation of a commission, not only to 
administer the law but also to exercise the 
corollary judicial power. The judicial func- 
tion has been made an adjunct and auxiliary 
of the administrative agency. 

So gradual but constant has been the ero- 
sion of the courts that the bar has hardly 
seemed conscious of it, and certainly the pro- 
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fession has not taken measures to prevent 
the inroads or reverse of the process. 
Whether this is because the profession has 
been content with its expanding opportuni- 
ties in other fields or has become convinced 
that the courts and the judicial process are 
no longer suitable media for the resolution 
of controversy, I do not know. But the fact 
is that every move of legal business in any 
direction has been away from the courts, and 
the accumulated effect has been to reduce the 
courts in most jurisdictions to little more 
than a forum for handling negligence cases. 

The reasons for vesting the judicial func- 
tion in administrative bodies were supposed- 
ly the need for experts or specialists in the 
subject, in a judicial as well as in an ad- 
ministrative capacity, and the need for speed 
in determinations. The courts were deemed 
inadequate and deficient both in the special 
expertness thought to be required and in the 
pace of procedure associated with the or- 
dinary judicial process. 

So, out of a sense of expediency, we virtu- 
ally abandoned one of the fundamentals on 
which our government was founded — the 
separation of judicial and executive powers — 
and sacrificed the quality of independence in 
the judicial service attached to administra- 
tive agencies. 

To the charge that the traditional judicial 
process, as we have practiced it, is slow, 
cumbersome and dilatory, a plea of guilty 
would have to be entered. It is quite under- 
standable that when Congress was faced 
with the need of establishing procedures to 
carry out the mandates of new laws dealing 
with the complexities of modernity, where 
time was of the essence, that it should have 
turned away from the courts and created 
more streamlined procedures. 

What is surprising is that the question 
does not appear to have been asked, whether 
the courts or some truly judicial body could 
be made to function adequately and speedily 
enough to meet the requirements. It seems to 
have been a foregone conclusion that courts 
could not so function and that some adminis- 
trative substitute would have to be found. 
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How great the conviction and provoca- 
tion must have been that, to overcome the 
slow motion of the judicial process, it was 
scuttled and made an arm of the administra- 
tive—no longer part of an independent 
branch of government, but a dependent 
branch of an executive department. 

It should have been obvious from the 
beginning as it has been obvious to any ob- 
jective observer since that a judicial service, 
so attached to an administrative agency, is 
not judicial service at all. It lacks the essen- 
tial independence of judiciality. It cannot 
command the talents of men of judicial sta- 
ture. It does not accord them the dignity, 
standing, independence or compensation be- 
fitting the judiciary. Trial examiners, the ad- 
ministrative substitute for a judge, are in 
law and fact subordinates of the executive 
power and their judgments are bound to be 
molded, if not dictated, as they may be over- 
ruled, by their superior. 

That a form of appeal is allowed to the 
courts is scant compensation or correction 
for the condition which has been created. The 
administrative judgments have been en- 
dowed with such presumptive authority and 
allowed to stand on such slight support that 
ultimate judicial review is a protection only 
against gross error and flagrant abuse. 


Judicial Base Needed 


Fortunately, late as it is, it is not too late 
to correct the condition and place essentially 
judicial service on a truly judicial base. The 
opportunity is presently at hand, in the re- 
port of the Hoover Commission, backed by 
the Committee on Administrative Law of the 
American Bar Association, recommending 
that an administrative court be created to 
exercise the judicial function associated with 
administrative law. This was the recommen- 
dation of the Task Force on Legal Services 
and Procedures of the Hoover Commission — 
that the trial examiner system connected with 
administrative agencies be abolished and that 
an independent court, a branch of the judi- 
cial system, be established to perform the 
judicial function, 
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Creation of such an administrative court 
would give recognition to the presumed need 
for special expertness in the administrative 
fields. I say presumed, because it has not 
been demonstrated, and personally I doubt 
the validity of the thesis, that a judge will be 
a better judge for being narrowly confined to 
one field of the law and becoming a so-called 
specialist or expert in that field. But, if it is 
necessary to serve that fetish in order to 
gain an independent judicial service in the 
wide area of administrative law, it is worth 
while. The important aim is to establish on 
a judicial footing the exercise of the judicial 
function wherever it is called for. That should 
be a firm and immediate objective of the or- 
ganized bar. 

But something more than pious pronounce- 
ments on the virtues of an independent judi- 
ciary wil! be required to carry the argument. 
We must be able to assure an affirmative 
answer to the question of whether courts can 
operate with a directness and dispatch to 
handle a high volume of cases with high 
speed. Admittedly, the judicial juggernaut 
will have to be stripped down and speeded 
up if it is to carry the load and keep to any 
proper schedule. 

It is more than coincidental that, at the 
same time that extra-judicial »roceedings in 
the administrative field were growing up out- 
side of the courts, the courts were losing their 
regular customers. The very feelings which 
prompted the creation of administrative pro- 
cedures prompted businessmen to create other 
forums to handle their controversies. Court 
proceedings were found to be too slow and 
expensive to meet commercial needs. Arbi- 
tration tribunals were the commercial com- 
munity’s device to meet its requirements. 

There is the closest connection between 
the two developments or movements on the 
administrative and commercial fronts. Both 
were born of the same circumstances and con- 
victions—a dissatisfaction with the courts and 
the traditional judicial process as means of 
trying and resolving controversies. 

In consequence, the courts have been left 
only with personal injury suits as the bulk of 
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their work and there is a growing agitation 
to take that business from the courts and 
place it in a compensation board. Dissatisfac- 
tion with the courts’ handling of this litiga- 
tion is no less than with their handling of 
commercial cases, and it is undoubtedly true 
that the only reason that personal injury 
cases have not been removed from the courts 
is that there is no organization or community 
of injured plaintiffs, similar to chambers of 
commerce or boards of trade, to give impetus 
to the movement to find another and different 
forum. But there is an increasing public con- 
sciousness of court failure even in this area, 
and a growing sentiment in favor of a sys- 
tem of compensation which is surer, swifter 
and less costly than court proceedings. When 
public servants of the prominence and influ- 
ence of Chief Judge Clark of the United 
States Court of Appeals and Governor 
Meyner of New Jersey advocate a compensa- 
tion system in automobile cases, the profes- 
sion should read the writing on the wall. 


Improved Procedure Required 


The plain fact is that courts can hardly 
survive as a major institution, much less re- 
gain lost ground or add new dimensions, un- 
less court procedures are simplified and ex- 
pedited and the whole judicial process 
adapted to handling a much greater volume 
of business in less time at lower costs. 

The question necessarily presses itself 
upon us — Is it worth while to try to save the 
courts or extend their jurisdiction? Are courts 
and court processes hopelessly out of date? 

In my opinion there are sound values in 
court concepts and court standards. There is 
a belated but recent awakening to those 
values —the importance of independence in 
the exercise of the judicial function, the vital 
importance of rights of confrontation and 
cross-examination, the reason for rules of evi- 
dence, all contributing to the essential integ- 
rity of judicial judgments. There are no sub- 
stitutes for these mainstays of justice. Every 
excision is a whittling away of justice. 

These values are not out of date. They are 
as vital today as ever. It is not any re-evalua- 
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tion of the fundamentals of the judicial pro- 
cess which is called for, but rather a re- 
examination of court procedures to see if 
changes cannot be made which will enable 
the courts to accommodate the larger volume 
of business with due dispatch and still pre- 
serve the essential values of the judicial pro- 
cess. 

I am convinced that court services can be 
made timely, economical and efficient. All 
that is required is some change in mechanics, 
and principally a change in attitude and 
habits. It is the human equation rather than 
the mechanical equation which is to blame for 
the slow processes of the law. From begin- 
ning to end, the course of a lawsuit is slow, 
but that is because the participants make it 
so. 
Our pleading process is the first block as 
well as the first step in litigation. Inherently 
it is not dilatory, but practice has made it 
so. Too often a complaint and answer do 
not draw an issue, but motions to amplify the 
pleadings or make them more definite and 
certain are necessary to reach a clarification 
of the issues. Months are usually consumed in 
the pleading process, with more issues 
raised or feigned than actually exist, or with 
more concealed than is disclosed. Not until a 
pre-trial conference or frequently until the 
trial do the issues get reduced to the real 
controversy.. 

This pleading practice scarcely serves its 
purpose, but it involves a large investment 
and almost as large a waste of professional 
time. It consumes a large space of calendar 
time and constitutes a substantial delay at 
the threshold of a case. This delay and waste 
could easily be avoided by lawyers sitting 
down together at the outset, as they will have 
to do later at a pre-trial conference, and 
frankly discussing the claims and defenses 
and drawing the issues. 

Why is this not done? It is not done be- 
cause the adversary concept and feeling so 
possess the counsel that the very pleading 
process becomes a blocking operation. Noth- 
ing is accomplished by such maneuvering. It 
can only delay the inevitable. The issues 
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will emerge eventually. All the time spent 
in not going directly to the heart of the 
matter is irretrievably lost. 

A much better professional practice, and 
one more consonant with the interest of the 
parties, would be to start a case not with 
litigation but with conversation. What should 
be litigated is the issues drawn and not the 
drawing of issues. Regardless of the heat gen- 
erated by clients between themselves, lawyers 
should be able to meet on a professional plane 
and frame the issues. In so doing, they would 
also effect many an earlier settlement. 


Arbitration Simplifies Pleadings 


That battling out the pleadings is no es- 
sential part of the litigating process is mani- 
fest from experience with arbitration. What- 
ever may be said against arbitration as a sub- 
stitute for a trial court, it has one advantage 
which has been universally accepted and 
acclaimed by the participants in arbitration, 
that is the simple statement of issues and 
inauguration of a proceeding. Little time is 
lost in preliminary paper work. It would not 
be true to say that businessmen seek arbitra- 
tion for this simplicity, expedition and 
economy alone. But it is a measure of what 
they seek and get in the tribunals of their 
own creation. 

With a conviction that a sound start can 
be made in simplifying and expediting the 
litigating process by compacting the pleadings 
into a single statement or submission, as in 
arbitration, the Judicial Conference of the 
State of New York recommended to the last 
session of the Legislature, and the recommen- 
dation was enacted into law, a simplified 
procedure for drawing the issues. The new 
law permits the parties to commence an ac- 
tion without a summons or pleadings by join- 
ing in a single statement of the claims and 
defenses and relief requested. That is all 
that is required to formulate a case. Upon 
filing the statement the case is at issue. The 
Conference, speaking for all the courts of the 
state, has also promised litigants who adopt 
the new procedure that the courts will set 
a trial date by appointment with the parties. 
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The actual trial of a lawsuit, unless it be 
a jury trial, is the least time consuming part 
of litigation. It is the trial preliminaries or 
waiting for a trial to be reached which con- 
sume time — months and even years. 

The courts of New York State have now 
at least made available the means of saving 
that lost time. They have brought expeditious 
procedure within reach of the parties. The 
bar can now say to the business community 
that it can handle within the court frame 
any controversy as expeditiously and economi- 
cally as it can be handled in arbitration. Many 
businessmen may still prefer arbitration. But 
arbitration has not proved to be an unmixed 
blessing and many businessmen will prefer 
the benefit of law if they can have it at no 
extra burden or expense. 

The bar has a legitimate opportunity to 
enlarge its field of service by making known 
what it has to offer. Arbitration is a useful 
institution. There should be no professional 
war on it. Competition between arbitration 
and court litigation is healthy. Arbitration 
certainly competes with the courts. The mis- 
fortune is that the courts and bar have de- 
faulted in the competition. The time has come 
to re-establish the competition by bringing 
court services in line with the public demand 
for an expeditious and economical trial pro- 
cess. The way is at hand — the question is, Is 


the will there? 


Jury Trial Causes Delay 


As I have said, the trial process itself, when 
not encumbered by a jury, is not slow. There 
is-seldom ground for complaint about the 
length of time it takes to reach or try an 
equity case. Delay is almost entirely in the 
jury trial of cases. 

I will not undertake to introduce into this 
discussion the merits of jury trials. My own 
observations, for what they are worth, made 
over a period of thirteen years as a trial and 
appellate judge, are that jury verdicts are 
generally fair judgments upon a case. I have 
not noticed any difference in results between 
trials before a court without a jury and a 
jury trial. Indeed, all the statistical evidence 
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available, from enough jurisdictions to consti- 
tute a fair sampling, indicates approximately 
the same results either way, both in the per- 
centage of plaintiffs and defendant's verdicts 
and in the amounts awarded. 

The notion which seems to persist that a 
plaintiff will fare better before a jury is a 
false notion. It may be that a jury will take a 
greater liberty with the rule of contributory 
negligence and that occasionally a jury may 
be led into an undeserved verdict. But the 
gamble on hitting the jackpot, including the 
risk of not holding it on appeal, is not a rea- 
sonable guide in the choice of tribunals. 
When there is added to the gamble, the de- 
lay in getting to trial and obtaining the 
judgment, with the attendant risks of miss- 
ing witnesses and miscarriages of justice, the 
considerations in favor of a jury trial are not 
impressive. 

The point I will make is that the slow pro- 
cess of jury trial constitutes a bottleneck and 
is the cause of all the delay which has come 
to characterize the courts and brand the 
courts in public estimation as dilatory. It is 
the jury system which is principally responsi- 
ble for the flight of commercial litigation 
from the courts. Businessmen will not put 
up with it. The jury system, because it is the 
root of delay, is responsible for the current 
agitation for a compensation system in auto- 
mobile accident cases. And certainly no new 
business will be placed in the courts if it 
must go through the jury process. 

I have been told that many lawyers feel 
aggrieved by my comments on the jury 
system and regard such thoughts as a threat 
to their livelihood. I would indeed be dis- 
turbed if there were any basis for such a 
feeling. Considering the fact that it takes 
three times as long to try a case before a 
jury as before a judge without a jury, and the 
long delay involved in waiting for cases to 
come to trial, all resulting in a multiplied 
consumption of lawyers’ time and correspond- 
ing reduction in the number of cases a lawyer 
can handle, I know that the system of jury 
trial is as uneconomic professionally as it 
is uneconomic to the parties and the public. 
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Indeed, if the profession will face the facts 
realistically, it will come to the conclusion 
that it is the system of jury trials, rather than 
the elimination of jury trials, which is the 
threat to the trial lawyer, and that adher- 
ence to the jury system in civil cases will as 
inevitably result in the withdrawal of per- 
sonal injury cases from the courts as it has 
resulted in the withdrawal of commercial 
litigation from the courts. 


Jury Trial Seldom Used 


The paradox is that we are not really em- 
ploying the jury system in the disposition of 
cases. The assumption that we are maintain- 
ing the jury system is an illusion. The fact is 
that no significant number of cases can be 
tried by juries as compared with the tremend- 
ous volume of accident cases in the courts. 
The only way cases can be disposed of and 
a complete breakdown of court services 
avoided is by avoiding jury trials. So the 
cases get settled, 96% of them, as they must 
be settled. That is good, but settlements 
should be made on the merits and not under 
the compulsion of having to wait years for 
trials or because the trial machinery is not 
adequate to handle the trial load. 


The number of completed jury trials in 
any court is infinitesimal. In the County of 
New York, for example, the busiest trial court 
in the world, 132 jury verdicts were taken 
last year. Only slightly more than one ver- 
dict a judge is taken each month. This does 
not mean that the judges are not busily en- 
gaged all day long. They are. They are en- 
gaged in the settlement of cases, either by 
presiding at settlement negotiations or try- 
ing enough of a case to bring about a settle- 
ment. This is not trial practice. Nor is it any 
preservation of the jury system. All we are 
preserving is the shadow of the jury system 
as a stalking horse for settlement negotia- 
tions. And all we are accomplishing is long 
postponement at large expense of the inevit- 
able settlements which should be made much 
earlier at less expense, for the settlement 
schedule is dictated by the trial schedule 
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and that imposes delay and the cost of de- 
lay on the whole case line. 

Why does the profession insist upon main- 
taining such a system? Plaintiffs attorneys 
are motivated on the one hand by fear of 
the rule of contributory negligence, as it 
might be strictly observed by a judge, and 
on the other hand by speculative hopes of 
dcing better in some cases before a jury than 
before a judge. Insurance companies, al- 
though they are increasingly willing and de- 
sirous of consummating early settlements, 
still regard the long delay they can subject 
a plaintiff to as a bargaining advantage. They 
also regard the rule of contributory negli- 
gence, while of only uncertain substance, as 
a bargaining point. The bargaining equa- 
tion is thus the certainty of delay over the 
uncertainty of result, with the ultimate sub- 
stitution of a guess on a settlement for a 
gamble on a trial. 

This is not scientific, nor is it rational. If 
it works out fairly in the end, it is by reason 
of a complicated system of checks which ap- 
proximately balance, rather than by reason 
of any direct, simple or sure adjudicatory 
process. 

If the courts and profession had nothing 
better to offer, the prospect would be dreary 
indeed. But we do have something better to 
offer, and it is readily at hand and involves 
no uprooting of the court system. All we 
need do is cast off the shackles of the jury 
system and realign the law with reality and 
justice. 


Judges Should Try Civil Cases 


Confining consideration to negligence cases 
for the moment, for the immediate problem 
is to hold what we have, we can try all the 
cases which will be tried before judges with- 
out juries promptly and with a fraction of 
the time and effort which presently go into 
the trial of cases. The immediate consequence 
of this simple change would be to bring 
calendars up to date, eliminate the delay 
which in the public mind characterizes the 
law and prejudices the public against the 
profession, bring about the prompt settle- 
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ment of cases to the advantage of all con- 
cerned, reduce the burden and expense of 
handling cases, reduce the stress, strain and 
pressure upon trial lawyers, and enable law- 
yers to handle many more cases with more 
ease. I could not be more convinced of 
anything than I am convinced that if the 
profession could get onto this professional 
basis of handling cases it would find practice 
so much more pleasant and profitable that 
it would look back with wonder that we had 
put up so long with a system of travail that 
so ill-served every professional and public 
interest. 

Of course, at the same time that we shift 
over to a system of trial by judge, we should 
change the rule of contributory negligence 
to one of comparative negligence. No one at- 
tempts to defend the letter of the law of con- 
tributory negligence. Spokesmen for the in- 
surance industry attempt to defend it in prin- 
ciple as loosely applied in practice. They say 
that a jury takes approximately the right 
amount of license or liberty with the law to 
approximate justice, and that settlements are 
really based on considerations of comparative 
negligence. This may be, but it is more of 
the guess and gamble, and not law. 


Law Must Meet Community Needs 


I do not think that lawyers should rest 
their case on such a purely pragmatic base. 
If the letter of the law is out of line with a 
sense of justice, and the law must be left 
to be tempered by lay judgments, then the 
law should be changed to accord with the 
community conscience, so that it can be ob- 
served and followed in good conscience and 
not be treated lawlessly. 

I think that the insurance industry is as 
misguided and mistaken in its addiction to 
the rule of contributory negligence as are 
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plaintiffs’ attorneys in their devotion to the 
jury system. A plaintiff should not recover at 
all if his own negligence equals the defend- 
ant’s negligence in causing an accident. But 
if it is less, a reduced measure of recovery 
is fair. A law of comparative negligence so 
framed would be just and practical. It could 
be rightly and forthrightly applied in accord- 
ance with its terms by a judge. 

There is no reason to think that the cost 
overall for underwriting the judgments or 
settlements resulting from the operation of 
such a system would be any greater than 
under the present rigidly defined but loosely 
applied law. But whatever the cost, if fair 
and just, the public through the agency of 
insurance can support it. The public must 
and does support whatever liability determin- 
ing system exists. It does so now; it would 
do so under a compensation system. All that 
can be asked is that liability be determined 
by fixed and fair standards, that awards be 
fair and that the expense of administration be 
reasonable. A system of determining and 
assessing liability by a judge under a rule 
of comparative negligence is certainly fair in 
principle. There is no reason to think that it 
would not be fair in practice. And certainly 
it would be the most economical in adminis- 
tration, both in the public expense of main- 
taining the court system and in the cost of 
prosecuting and defending claims. 

The trial lawyer faces his crisis. But he 
possesses within himself not only the power 
of full recovery but of enlarged usefulness. 
He is presently hemmed in by outmoded pro- 
fessional practices. But the bounds can be 
burst and the horizon beckons. Opportuni- 
ties for professional and equal public serv- 
ice lie in so many directions. This is the time 
for vision, resolution and constructive ac- 
tion. 











New Jersey Tackles 


Court Congestion 


N EW JERSEY’S simplified court structure 
of five courts replaced the former structure 
of 17 courts on September 15, 1948, some 
74% years ago. On that date almost 10,000 
cases awaited trial, the bulk of them having 
pended more than two years since the com- 
plaints were filed; indeed, 107 of them were 
pending over eight years. 

On May 1, 1956, three weeks ago, pending 
cases still numbered only some 10,000. Thus, 
despite the enormously increased rate of new 
litigation annually experienced in New Jer- 
sey as in most states since 1948 we lost no 
ground. Even more significant, however, on 
the issue of calendar congestion, 85% of 
today’s list are cases the complaints in which 
were filed within the past year (indeed, in 
over half, 54%, the complaints were filed 
within the last six months); the remaining 
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15%, with the exception of 100 or so, are 
between one to two years old. 

Likewise significant to the problem of 
calendar congestion, (defining congestion as 
a condition preventing a reasonably prompt 
trial), is the analysis of the average time 
elapsed from the filing of complaint to date of 
trial in the last 250 cases tried in our larg- 
est county, Essex County, where Newark is 
located. The average age of those cases was 
approximately nine months from the date 
complaint was filed to the date of trial. Essex 
County and our second largest county, Hud- 
son, where Jersey City is, together account 
for better than 40% of our litigation. While 
I do not have the precise figure as to the 
average of cases tried in our other 19 coun- 
ties, we know as a fact that the average 
Superior or County Court case in those 
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counties reaches trial about six months after 
the complaint is filed. 

These figures concern the law lists only, 
that is, the lists of cases brought in the Law 
Divisions of the Superior and County Courts, 
which lists, like the lists of many other states, 
are, to the extent of 50% or more of the 
total, actions arising out of automobile acci- 
dents. 

There is one other pertinent statistic I 
should mention before discussing what it is 
that, in our view, accounts for the almost 
complete disappearance of any problem of 
calendar congestion in our state. In the court 
year 1947-48, the last year under our former 
system, only 45% of law cases were dis- 
posed of by settlement; 55% went to trial. 
By contrast, in every court year for the past 
five years only 22% to 25% of dispositions 
have been by trial, and 75% to 78% have 
been disposed of through voluntary settle- 
ment (about 65% ), or have been dismissed 
or discontinued. For statistical purposes we 
include as a tried case any case in which a 
jury is drawn, even though we know that 
many of such cases are actually settled be- 
fore verdict. We consider that this very high 
favorable ratio of dispositions without trial to 
dispositions by trial is primarily accounted 
for by the influence of pretrial discovery and 
pretrial conference procedures conducted in 
the manner that I shall describe in a moment. 
Needless to say a high ratio of dispositions 
without trial frees judges and juries to try 
cases that must be tried and improves the 
chances of more prompt trials of those cases. 


Elements of the New Jersey System 


What is it about our system that has made 
it possible for us to lick the problem of cal- 
endar congestion and keep it licked? First, 
the court system itself, a simplified struc- 
ture of five courts, each adequately em- 
powered to do full justice on the merits and 
not hampered by undue limitations upon its 
jurisdiction so to do, and administered as a 
simple integrated system under flexible rules 
of court solely within the province of the 
Supreme Court to promulgate and not sub- 
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ject to legislative veto, with an executive 
head, the Chief Justice, who functions for 
the whole system much as the president of 
a corporation executes the policies laid down 
by its board of directors. Second, the Ad- 
ministrative Director of the Courts, provided 
for by the constitution, and appointed by and 
serving at the pleasure of the Chief Justice. 
He and his staff perform the task without 
which efficient administration would be im- 
possible. His office keeps a perpetual inven- 
tory of the case load in all the courts and col- 
lects and interprets the other pertinent sta- 
tistical data which show the trouble spots 
where action is necessary. He also is con- 
tinually studying operations and developing 
procedures the better and more efficiently to 
process court business. 

Third, the power vested by the Constitu- 
tion in the Chief Justice to assign judges of 
the Superior and County Courts wherever in 
the state the work load requires more judi- 
cial manpower to keep lists current and the 
judges can be spared from the counties 
where they are regularly assigned. 

Fourth, the delegation to a single judge in 
each county of the responsibility for adminis- 
tering the lists of cases to see to it that cases 
are moved to point of disposition promptly 
but without impairment in any degree of the 
just rights of the litigants. 

Fifth, the abandonment of over-technical 
rules of practice and procedure in favor of 
simplified rules, borrowed basically from the 
Federal Rules of Civil Procedure, designed to 
assure disposition of every case on the merits 
and prevent disposition for mere procedural 
reasons. By far the most important of these 
rules, in the aid given to avoid calendar con- 
gestion are the mandatory pretrial discovery 
and pretrial conference procedures. 

No one of these features has by itself 
brought us to our present satisfactory calen- 
dar condition. Together they made possible 
a many-pronged attack upon the condition 
which faced us in 1948 and now enables us 
to keep an ever watchful surveillance to de- 
tect possible trouble spots in advance and 
to move in promptly and clean them up be- 
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fore they grow to the size of a problem. Our 
legislation last year for transfer of causes to 
the District Courts is an illustrative example. 


How the System Operates 


The day to day application of these several 
features of the system is somewhat as follows: 

Because the Administrative Director keeps 
a perpetual inventory of the case load in all 
courts, he is able to forecast the trial burdens 
of each court a month or more in advance. 
He provides the Chief Justice with informa- 
tion showing the anticipated trouble spots, 
and also which of the trial judges may be 
spared from his own regular county. From 
that list the Chief Justice assigns such judges 
to the trouble spots, usually a month in ad- 
vance of the effective dates of the assign- 
ments. 

What the trial judges work on from day 
to day in each county is the trial list for each 
day set up in advance under the following 
procedure: 

We hold the view that the responsibility 
for the disposition of judicial business is upon 
the judges, and not upon the lawyers. Just as 
the management of any commercial or in- 
dustrial enterprise reserves to itself the deci- 
sion how and when the corporate work shall 
be done and does not abdicate that responsi- 
bility, so we view the control of the trial 
calendars as a judicial responsibility not to 
be shifted to the shoulders of the lawyers 
concerned with the cases. And just as a large 
corporation will establish a single head for 
a branch office or plant, so too our system pro- 
vides an executive head charged with the 
administration of the trial lists in each county. 
Usually that executive head is a Superior 
Court Judge who functions as the Assign- 
ment Judge, the presiding judge of the 
county who has many other duties, but, for 
the purposes of today, I deal only with what 
he does in processing the trial lists. 

As I will discuss in greater detail in a 
moment, we set aside, in all the major 
counties, at least, a week or sometimes two 
weeks at intervals of approximately once each 
month for pretrial conferences of pending 
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cases. During that pretrial period trials are 
discontinued and the whole corps of judges 
in the county except those assigned to the 
trial of criminal matters, pre-try cases at the 
rate of 12 to 15 a day, that is, two or three 
per hour. Before the pretrial period begins, 
the Assignment Judge directs the corps of 
judges to schedule all cases for a weekly trial 
call or calls designated by him. Cases in both 
the Superior and the County Court, Law 
Divisions, are so dealt with. Our Superior 
and County Courts have concurring jurisdic- 
tion in all but a few matters, so that cases in 
both courts may be handled as if all had 
been brought in one or the other. And our 
Superior and County Court judges may sit 
in both Superior and County Court matters, 
—the Superior Court judges in the County 
Court as a matter of original jurisdiction, and 
the County Court Judges by assignment of 
them by the Chief Justice of the Superior 
Court. 

On each Friday morning the Assignment 
Judge conducts a weekly trial call as the 
first order of business. In some pretrial con- 
ference period two or three weeks before 
that Friday morning he so arranged matters 
that this Friday’s list would list at least four 
cases per day for every judge he would have 
available for the trial of cases in the follow- 
ing week. From experience we have learned 
that enough voluntary settlements will be re- 
ported at the weekly call or at each of the 
daily calls during the trial days of the follow- 
ing week to exhaust most of the list and yet 
leave for trial a sufficient number of cases 
which must be tried to keep the available 
judges busy on the four trial days. The 
weekly trial call is made up in mimeo- 
graphed form, and on the Monday preced- 
ing the Friday of the call is mailed to the 
lawyers whose cases appear on the list. At the 
weekly call the lawyers in each case must 
appear and indicate to the Assignment Judge 
which of the four trial days of the follow- 
ing week best suits their convenience for the 
trial of the case. The Assignment Judge is 
firm, but not obdurate, that selection of one 
of the four days must be made, and only for 
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very good cause will he permit a given case to 
be continued to the weekly call on a subse- 
quent Friday. The point is that it is the As- 
signment Judge, and not the lawyers, who 
makes the decision. The lawyers have had 
ample notice at the time of the pretrial con- 
ference that the case was to be listed in the 
weekly call for this date, and the Assign- 
ment Judge will view any excuse for putting 
it off with considerable skepticism. It is in 
this way that each Friday a firm trial list for 
the succeeding week is prepared, and lawyers, 
long forewarned of the week in which the 
case would be tried, now also know exactly 
what day of that week they must appear 
with their witnesses. 

Then, on each trial day, the Assignment 
Judge conducts a daily call, as the first order 
of business, and assigns to the several judges, 
including himself, the cases to be tried. When 
a judge completes disposition of a case dur- 
ing the day his clerk reports the fact to the 
Assignment Judge, who then assigns another 
case to that judge. I may say from my own 
experience as an Assignment Judge that the 
interruptions necessary to administer the 
daily list do not unduly trespass upon the 
time or attention he must give to the case 
being tried before him. 

We have found that this procedure for 
calendar control works admirably in assur- 
ing that a case will be ready for trial at the 
time the lawyers were forewarned it would 
be tried, and also in assuring that the judges 
available to try cases will have sufficient work 
to occupy the hours they should be on the 
bench. And a desirable by-product of the sys- 
tem is that to the maximum extent possible it 
minimizes the waste of time and delays for 
lawyers and litigants which so often are a 
source of irritation. 


Mandatory Pre-Trial Procedure 


I turn now to special mention of the in- 
valuable assistance in avoiding calendar con- 
gestion given by our mandatory pretrial dis- 
covery and pretrial conference procedures. 

I must emphasize that our intense en- 
thusiasm for these procedures is not primari- 
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ly because of the contribution they make 
toward avoiding congested calendars. We 
support these procedures so strongly because 
of their demonstrated utility in attaining the 
ideal shared by our profession throughout the 
land of securing the right and just result upon 
the merits in any cause. It was and is in that 
spirit that the bar and bench of New Jersey 
have been so solidly behind the reform of 
our judicial structure and the Rules of Civil 
Practice designed by their architects to pro- 
vide for the just determination of every cause, 
to secure simplicity in procedure, fairness in 
administration, and the elimination of un- 
justifiable expense and delay. 

The key for the attainment of that ideal 
is, we think, proper pretrial discovery and 
pretrial procedures. The curtain, which under 
our former practice effectively hid from each 
party the true nature of his adversary’s claim 
or defense until the trial, is torn aside by 
the discovery and pretrial conference proced- 
ures to permit each party, as soon as issue is 
joined, and long before the trial date, to probe 
virtually without limit into the case of the 
other side, both to strengthen his own and 
to learn the true nature and the strengths 
and weaknesses of the other’s case. He ob- 
tains the names of the other party’s witnesses 
under our procedures and may take deposi- 
tions of those witnesses or propound inter- 
rogatories to them. The ideal of a determina- 
tion in every case according to right and 
justice on the merits is obviously furthered 
by a procedure which exposes the whole case 
for both sides to see and evaluate before the 
date of ultimate decision. 

And we come still closer to furthering the 
ideal by the step which concludes the pro- 
cess —the pretrial conference procedure. It 
is at that point that the cause is synthesized 
in a tailor-made document suited only for 
the particular cause to which it relates. In 
that document, the pretrial order, appears not 
merely the matters upon which the parties 
can agree, thus avoiding waste of time in 
their proof at the trial, and not merely a 
delineation of the legal issues, simple or com- 
plicated, but, far more important, that which 





























August, 1956 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 49 





THE GREAT HALL of the Department of Justice in Washington, D. C. was the scene of 
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the May meeting of the National Conference on Congestion in the Courts. Leaders of the 
legal profession were assembled by the Attorney General of the United States to exchange 
views concerning the growing problem of calendar congestion. 


gives the case its individuality, that which 
makes it as unlike any other case as my finger 
prints are unlike yours, for in it appears the 
revelation of the factual controversy and con- 
tentions as to the facts on both sides. It is 
the facts that created the controversy in the 
first place. There would never have been a 
law suit but for the parties’ disagreement on 
the facts of the incident or event or trans- 
action which gave rise to the action. And our 
pretrial discovery and pretrial conference pro- 
cedures can truly be employed as a scalpel 
to lay bare the true factual controversy, and 
it is in this that there lies the true worth of 
the procedures toward the attainment of the 
ideal of dispositions according to right and 
justice. 

It is this value of the procedures which 
explains why they are made mandatory in 
all civil actions in the upper courts, except 
in matrimonial causes and summary proceed- 
ings. It used to be in our state that a sizeable 
segment of the bar questioned the efficacy 


of pretrial procedure in automobile accident 
cases —they considered it a waste of time 
because of the supposed simplicity of the 
factual and legal issues in such cases. To 
show you how that attitude has changed, I 
need only tell you that about ten days ago, 
at the Annual Meeting of our State Bar As- 
sociation, a proposal to make the procedure 
voluntary in automobile accident cases was 
soundly defeated. 

It is our conviction, justified by experience, 
that the full benefit of pretrial conference pro- 
cedure will not be realized unless each liti- 
gant is afforded in advance of the conference 
the fullest possible opportunity to find out 
all he can as to his own and his adversary’s 
case. To that end our Rules provide that no 
notice of pretrial conference shall issue until 
90 days after a case is at issue. This 90-day 
interval is reserved for pretrial discovery, 
which is not limited to matter admissible in 
evidence at the trial, but is allowed as to any 
matter reasonably calculated to lead to the 
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discovery of admissible evidence. At the end 
of the 90-day interval the mechanics leading 
to the pretrial conference are set in motion. 
At least two weeks’ notice is given the at- 
torneys by mail of the time and place of the 
conference. As I said earlier, at least a week 
and sometimes two weeks is set aside peri- 
odically during the court year for the con- 
duct of the conferences, and at these times 
virtually all other judicial business in the trial 
courts is suspended. In scheduling the con- 
ferences the clerks endeavor to accommodate 
the convenience of each attorney by schedul- 
ing, to the extent possible, his cases before the 
same judge and consecutively. To the same 
end, the notice of conference specifies the 
name of the judge before whom and the pre- 
cise hour when the conference will be held. 
Upon receipt of the notice the attorneys are 
required to confer before the day assigned 
for the conference to endeavor to reach 
agreement upon as many matters as possible. 
After their meeting each attorney is then 
required to prepare for submission to the 
court at the pretrial conference a memoran- 
dum statement of the matters agreed upon 
and the factual and legal contentions to be 
made on behalf of his client as respects the 
issues remaining in dispute. 


Pretrial Conference Rules 


A form of pretrial conference order is pre- 
scribed by the Rules, containing 16 items, 
which it is the responsibility of the pretrial 
judge to complete, indicating by the word 
“none” those items not pertinent to the case. 
The memoranda submitted by the attorneys at 
the opening of the conference help expedite 
the judge’s quick comprehension of what the 
case is about and where the areas of differ- 
ence lie. These memoranda follow the se- 
quence of the items in the pretrial order 
form, but the judge cannot and does not ac- 
cept the memoranda as the ultimate of the 
attorneys’ agreements. We all know the hesi- 
tancy with which a lawyer concedes all that 
he should and can concede. But what he may 
hesitate to do in private conference with his 
adversary he is willing to do under the adroit 
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guidance of the wise and capable judge. We 
subscribe fully to the conviction that the 
judge is the one who will determine the suc- 
cess or failure of a pretrial hearing. 

The proof of the success of the conference 
is, of course, a pretrial order which is a suc- 
cinct synopsis of the case, reciting stipula- 
tions of facts that should and can be ad- 
mitted, the marking in evidence of documents 
that are uncontroverted and, of paramount 
importance, reciting the factual contentions of 
the parties as to the issues in dispute and 
defining the legal and factual issues to be 
resolved at the trial. The completed docu- 
ment establishes the framework within which 
the case proceeds to trial and governs the trial 
unless revised, as may be done, even at trial, 
as the interest of justice require. 


Trial Time Reduced 


Right here, of course, is a substantial aid 
to the minimizing of calendar congestion, to 
the extent that the time for trial is reduced by 
admissions or stipulations, which avoid the 
necessity for formal proof of such matters at 
the trial. In addition, time is also conserved 
because upon assignment of the case to the 
trial judge he needs only to pick the pretrial 
order out of the folder and at a glance learn 
what the case is about. Moreover, the order 
alerts him to any legal questions which may 
have to be passed upon during the trial, and 
as to them he very often has the help of 
briefs which the pretrial judge required the 
attorneys to file. Not only does this facilitate 
the trial, but inevitably it also helps avoid 
legal error which may necessitate an expen- 
sive appeal. 

But we are concerned with its utility in 
eliminating or avoiding calendar congestion, 
and as to that the great service of pretrial 
discovery and pretrial conference procedures 
lies in the impetus they produce toward 
voluntary settlement, a service of such pro- 
portions in our state that now only a little 
more thar one out of five cases ever gets to 
trial. We do not measure their contribution 
in the number of cases settled at the pre- 
trial conference itself. The fact is that very 
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few are settled at the conference, and in the 
very nature of things this will be the case in 
light of our concept of the true function of 
the procedures. We have stood steadfastly 
against the perversion of the pretrial pro- 
cedure into a device for forcing settlement. 
We have heard from lawyers of other states 
some bitterness that this is the only value that 
some judges attach to these pretrial devices. 
With us, because the overriding, primary, al- 
most exclusive function of the pretrial con- 
ference is to further the disposition of the 
cases according to right and justice on the 
merits, the contribution of the conference to 
a settlement can never be the reason for the 
conference, but merely an incidental, al- 
though, of course, valuable, result of it. The 
reason that the contribution has been so 
great is simply that the procedures, as we op- 
erate them, create an atmosphere necessarily 
conducive to voluntary settlement. Each side 
can and should know the strengths and 
weaknesses of his own and his adversary’s 
case, and, given knowledge in that regard, 
settlement results almost as a matter of course 
when both sides see that it is to the best in- 
terest of each to settle. And it is not important 
whether the actual settlement is made only 
at the weekly call or at the daily call, or 
even at some hour of that day, before a jury 
is drawn, which in our experience is what 
most often occurs. It is still obviously the 
case that the settlement comes about as a 
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consequence of the influences, sometimes not 
consciously appreciated, which work upon 
both parties from their detailed knowledge 
of their chances gained from the procedures. 
And it is unnecessary to say that a case 
settled is a case best disposed of, because 
then one of the parties certainly avoids the 
heartache of losing at the trial. 


Settlement Emphasis Rejected 


Another proposal defeated a week ago 
Friday at our Annual State Bar meeting was 
the proposal that the pretrial conference be 
conducted as a conference rather than as a 
formal hearing so as to permit and encour- 
age a more thorough exploration of the 
question of settlement. I think the defeat of 
that proposal reflects the agreement of our 
bar with our court that overdue emphasis 
upon settlement at the pretrial conference is 
not consistent with the ideal sought to be 
served by the conference because there in- 
heres in it the hazard of the perversion of 
the conference into a_ settlement device 
threatening not the attainment but the de- 
feat of justice in the cause. That hazard we 
just will not risk because we are convinced 
that in the long run we would only reduce 
the high percentage of settlements now volun- 
tarily arrived at by the parties in consequence 
of the influence to that end in the procedures 
as they operate in our state. 
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August 

2-5 —Virginia State Bar Association, White 
Sulphur Springs, West Virginia. 

9-11—State Bar Association of North Dakota, 
Minot. 

9-11—Washington State Bar, Tacoma. 


20-25—Nat’l Conference of Commissioners on 
Uniform State Laws, Dallas, Texas. 


22-25—Conference of Chief Justices, Dallas, 
Texas. 


24-26—National Association of Women Lawyers, 
Dallas, Texas. 


25-29—American Law Student 


Dallas, Texas. 


25-26—Conference of Bar Presidents, Dallas, 
Texas. 


Association, 


27-31—American Bar Association, Dallas, Texas. 


28—American Judicature Society, Dallas, 
Texas. 


28-29—Judge Advocates’ Association, Dallas, 
Texas. 


28-30—Maine State Bar Association, Rockland. 


September 


6-8 —American Political Science Association, 
Washington, D. C. 


6-8 —The State Bar of South Dakota, Sioux 
Falls. 


10-12—Judicial Conference of the Third Cir- 
cuit, Atlantic City, New Jersey. 


17-19—Conference of California Judges, Los 
Angeles. 


17-21—State Bar of California, Los Angeles. 
26-28—State Bar of Michigan, Grand Rapids. 
26-29—Oregon Bar, Gearhart. 


28-29—The Federal Bar Association, Washing- 
ton, D. C. 


October 


8—Rhode Island Bar Association, Provi- 
dence, Rhode Island. 


10-12—National Legal Aid Association, Denver, 
Colorado. 


10-13—Regional meeting, American Bar Asso- 
ciation, Baltimore, Maryland. 


Beneh and Bar Calendar 





Vol. 40, No. 


to 





12-13—West Virginia State Bar Association, 


Parkersburg. 
15-19—Northwestern Regional Traffic Court 
Conference, Northwestern University, 


Chicago, Illinois. 


15-19—Northwestern University Traffic Court 
Conference, Chicago, Illinois. 


18-19—Nebraska State Bar Association, Omaha. 


18-20—Colorado Bar Association, Colorado 
Springs. 

22-23—-State Bar Association of Connecticut, 
Hartford. 

November 


11-14—National Muncipal League, Memphis, 
Tennessee. 


28-Dec. 1—Oklahoma Bar Association, Tulsa. 
1957 


January 


29-Feb. 2—University of California Traffic 
Court Conference, Berkeley, Calif. 


June 


27-29—Mississippi Bar, Biloxi. 


July 
American Bar Association, New York, 


week of July 8, and London, England, 
week of July 24. 


1958 


August 


25-29—American Bar Association, Los Angeles. 


1959 


August 
24-28—American Bar Association, Washington, 
B.C. 














Reorganzaton..... not Reform 


Under ordinary circumstances criticism 
directed at those who would use one word 
in place of its synonym would be classed as 
“semantic quibbling.” It must also be ad- 
mitted that if Webster, the standard authority 
as to such definitions, defines words alike, 
synonyms they are. The difficulty lies in the 
fact that in spite of Mr. Webster's erudite 
explanations, some words have received an 
unpopular connotation, and their continued 
employment may serve to defeat the very 
purposes of their use. There is no doubt, for 
example, that “court reorganization” and 
“court reform” are synonymous — according 
to Webster. Nor is there question that the 
learned writers of academic studies of the 
necessity or advisability of court integration in 
the law reviews considered the two words as 
one, using them interchangeably.” Thus, the 
equally learned reader was able to study, to 
argue or not, as he chose and to concur in 
the terminology. During this period of aca- 
demic incubation there was little, if any, 
active support for or opposition to the vari- 
ous proposals. Since the cause had no popular 
appeal, there was little hope for success. 
Confining their discussions to the learned 
plane, the niceties of terminology as deter- 
mined by John Q. Public, rather than by 
Noah Webster, were not considered. Conse- 
quently “reform,” being a smaller, more 
easily written and spoken word, was used 
time and again in place of “reorganization.”* 

Then, as so often is the case, time caught 
up with the courts, and the general public 


By BENEDICT M. HOLDEN, JR. 


scrutinized the situation. The speedy strides 
of scientific achievement and the rapid rise 
in population created not only more and 
novel causes of action, but more statutes to 
be enforced, more litigants to sue, be sued, 
and to defend against the new violations. 
The 1956 cases clogged the dockets of the 
courts geared to 1925 efficiency. Modern 
super-highways created problems of motor 
vehicle law enforcement hitherto unknown. 
The public, disliking to wait for years for its 
cases to be adjudicated, and interested in 
uniformity of enforcement, turned its atten- 
tion to the courts in which the cases were 
pending. As a natural reaction, they viewed 
the existing judicial system as a whole. At this 
point, public opinion took over where the 
law reviews left off. The purpose of the 
press was to create the “popular clamor” 
which the learned proponents long felt to be 
necessary.* It is understandable that in so 
doing the terminology of the academic dis- 
cussions would be used. The editor of the 
daily paper declares, “If the lawyers say 
‘reform, ‘reform’ they must mean.” Accept- 
ing the word in its popular sense, the editor 
is quick to point to “horrible examples,” to 
speak glibly of “politics” and “corruption,” 
drawing hasty conclusions as he does so, 
that the judicial system is in a parlously 
chaotic state. This provides the public clamor, 
but it is also a little bewildering, particularly 
to the learned authors of the scholarly arti- 
cles, who are torn between the Scylla of 
denying their own phraseology, and the 





BENEDICT M. HOLDEN, JR. is a U. S. Commis- 
sioner and Editor of the Bar-Fly published by the 
Hartford County Bar Association. 


1. Reform—To change into a new and niin 
form or condition. 

Reorganize—To organize again or anew. Web- 
ster’s New International Dictionary. 

2. “Integration must be accomplished by the crea- 
tion of various divisions of the courts.” Charles M. 
Lyman: More About Court Reform (1951) 25 Conn. 
B. J. 367, 369. 


3. CF articles appearing in different issues of the 
same publication concerning identical legislation: “A 
Proposal for Court Reorganization” (Dec., 1952) 26 
Conn. B. J. 382 and “Realistic Court Reform” by Pro- 
fessor Elias Clark (March, 1953) 27 Conn. B. J. 11 


4. “Popular support should be developed to such 
an extent that the 1955 session of the General Assem- 
bly will have no alternative but to enact comprehen- 
sive legislation reorganizing our courts.” William S. 
Gordon, Jr.: Can the Lawyers Agree on Court Re- 
form? (1953) 27 Conn. B. J. 266, 272. 
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Charybdis of concurring that the present 
judicial system is morally bad. It may well be 
that many otherwise willing workers in the 
cause of “reorganization” remain stolidly 
silent when “reform” is mentioned. Normally 
conservative lawyers are unwilling to acclaim 
the courts in which they are presently prac- 
ticing as “incompetent.” The key to the prob- 
lem is the popular distaste for the word 
“reform.” 

In its colloquial sense, “reform” connotes 
the formal and militant attempt to eliminate 
vice, crime, and corruption by, or for the 
benefit of those who have drunk deep of it. 
So unpopular has it become, that criminals, 
drunkards and prostitutes are no longer “re- 
formed” nowadays, but are “rehabilitated.” 
The sole field, apparently, where “reform” 
may be discussed without the present fear 
of antagonizing the beneficiaries appears to 
be the judicial system. To the average indi- 
vidual “reform” is an unpopular word, par- 
ticularly when he or his means of livelihood 
are delineated as being in need of it. Need- 
less to say, the press, anxious to placate its 
anxious readers, uses the word in _ the 
Websterian sense today, claiming that “re- 
organization of the courts is needed,” and in 
the popular sense tomorrow, citing the horri- 
ble example of inept personnel. Were this 
merely a broadening of academic discussion, 
it would not matter, but such is not the 
case. 

The necessity of “bringing the courts up to 
date” in some jurisidictions is recognized.’ 
Such steps cannot be taken without legisla- 
tive action, and the situation may well reach 
the stage where the misunderstanding of the 
intent of the proponents of legislation rela- 
tive to court reorganization may result in 
its defeat. Opposition to a perfectly worthy 
bill may develop as a result of popular dis- 
taste for and distrust of reform and reformers. 

However correct the Websterian definition 
may be, the legislation may become a highly 


controversial issue — not upon its merits, but 
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solely upon the question as to whether it 
is the product of the pen of a legalistic Carrie 
Nation. The press, helping it along by point- 
ing the finger of scorn at a particular indi- 
vidual, may cheer mightily for a change of 
“system,” leading the legislature to reply, 
“You don’t need a new system — you need, 
in the old system, new personnel.” By virtue 
of misrepresentation of a single word, years 
of patient research and writing on the part 
of sincere people may suddenly amount to 
naught. 


It is not the purpose of this article to take 
a stand for or against court reorganization 
legislation. Such legislation must be con- 
sidered on its merits by the jurisdictions con- 
cerned. It is important, however, if this is 
to be considered at all, that the issue be not 
beclouded with talk of “reform.” However 
correct Webster may be, when those who 
may embrace “reorganization” look with 
loathing upon “reform,” colloquial connota- 
tion must be considered. 


Court reorganization is basically a lawyer's 
problem. He can in conscience preach the 
gospel of improvement over that which pres- 
ently exists. It would be difficult for him to 
ally himself with those innocent misinter- 
preters who, seeking the identical solution, 
claim corruption, misfeasance and malfeas- 
ance in the courts in which he intends to 
continue to practice. 


To be sure, the general public may not 
understand that “reform” and “reorganiza- 
tion” are synonymous, but it is far more im- 
portant to educate them as to the need for 
improvement in the courts, than to rail at 
them for failure to recognize synonyms when 
they see them. The less talk there is about 
“reform,” the better the chances are to effect 
“reorganization.” This, of course, puts the 
burden upon the scholarly writers of the 
academic studies in the learned legal publi- 
cations to clarify the misunderstanding 
which they have inadvertently created. 





5. The title of the proposed legislation in Connecti- 
cut is An Act Concerning the Integration of the 


Courts of the State and is similar to the legislation 
discussed in the articles cited in notes 2, 3, and 4. 





“Stand or Fall’ Court Plan Offered 
by New York Commuassion 


A plan on which “court reorganization in 
New York State will stand or fall” was an- 
nounced by the Temporary Commission on 
the Courts on July 30. The proposed plan 
will be the subject of public hearings to be 
scheduled early this fall. After the public 
hearings, the Commission will submit the 
final draft to the next session of the New 
York State Legislature. 


The plan provides for a single, state-wide 
court system, financed by a single budget and 
administered by the Judicial Conference and 
the Appellate Division. The present multi- 
tude of semi-independent state courts would 
be unified into a single structure composed 
of six tiers: 


1. The Court of Appeals —a continuation 
of the present state court of last resort. 


2. The Appellate Division — a continuation 
of the present intermediate appellate court. 


3. The Supreme Court —continuing the 
existing state court of general jurisdiction and 
extending the jurisdiction in New York City 
to include felony, surrogate, and family 
matters. 


4. The County Court—a newly created 
trial court of limited jurisdiction in all coun- 
ties outside New York City which would 
absorb the present County, Children’s and 
Surrogate’s Courts and part of the jurisdic- 
tion of the City Courts in each of these 
counties. 


5. The General Court of the City of New 
York —a trial court of limited jurisdiction 
which would absorb the Court of Special 
Sessions, City Court, Municipal Court and 
the City Magistrate’s Court. 


6. The Magistrate’s Court —a local court 
of limited jurisdiction to be organized where 


needed outside New York City which would 
absorb the Justice of the Peace Courts and 
other local inferior tribunals. 


According to the Commission, the proposed 
court plan will achieve the following objec- 
tives: 


1. The administrative coordination of the 
entire court system, its budget, financing and 
personnel. 


2. Elimination of restrictive jurisdictional 
lines among the courts which would facilitate 
the transfer of cases to the proper trial courts. 


3. Full-time judges, adequately compen- 
sated and prohibited from practicing law 
during their terms of office. The proposed 
plan does not contemplate any change in the 
present elective method of selecting judges. 


4. Trial of all cases before judges who are 
members of the bar. An exception would be 
made for minor cases which, with the consent 
of the parties, could be tried before magis- 
trates who would not be required to be 
lawyers. 


5. A flexible method of assigning judges 
within and among the courts in order to 
utilize available judicial manpower in courts 
faced with congested calendars. 


6. A flexible method of transferring cases 
among the courts in order to reduce the 
average period of time between the filing of 
the suit and bringing the case to trial. 


The report of the Temporary Commission 
is accompanied by a draft Judiciary Article 
for the State Constitution which includes the 
basic recommendations of the Commission. 
The proposed Judiciary Article would have 
to be adopted by two successive legislatures 
and then submitted to the electorate for 
ratification. 
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Two Bar Associations Promote 
Judicial Robes 


The North Carolina Bar Association has 
adopted a resolution requesting superior 
court judges throughout the state to wear 
judicial robes. At the same time, the 
Northumberland County Bar Association of 
Pennsylvania presented judicial robes to its 
county court judges in a formal ceremony. 


The North Carolina proposal was approved 
at the recent annual meeting of the state bar 
association held in Myrtle Beach, South 
Carolina. Superior court judges will now be 
asked to wear robes in court “when local 
conditions permit” as a means of adding to 
the dignity of state court proceedings. 


For the first time in the 184-year history 
of the county courts, the judges in Northum- 
berland County, Pennsylvania have donned 
the traditional black robes. The chairman of 
the judicial robe committee of the county 
bar association presented the robes on behalf 
of the members of the association. The cere- 
mony in the judges’ chambers was witnessed 
by members of the bar association and 
county officials. 


Sixteen States Have 
Supreme Court Buildings 


Separate supreme court buildings are now 
in operation in sixteen states and separate 
buildings are under construction or author- 
ized in four additional states according to a 
survey conducted by the Council of State 
Governments. 


States in which the highest appellate courts 
are housed in separate buildings are Alabama, 
Connecticut, Florida, Illinois, Maryland, Mis- 
souri, Nevada, New Hampshire, New Mexico, 
New York, North Carolina, Oregon, Tennes- 
see, Vermont, Virginia and Washington. 
Separate buildings are under construction in 
Georgia and Louisiana and authorized in 
Michigan and Texas. 
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California Bar Group 
Endorses Death Penalty 


A committee of the California Conference 
of State Bar Delegates has recommended the 
continued use of the death penalty in that 
state. The committee concluded that capital 
punishment deters crime, but it found that 
the deterrence value is seriously handicapped 
by archaic tests for insanity, by jury instruc- 
tions which lead to misunderstanding in 
death penalty verdicts, and by excessive de- 
lays between sentence and execution. The 
report stated that condemned prisoners spend 
an average of sixteen months in their cells, 
and it asserted that this delay reflects dis- 
credit upon the administration of justice in 
the state of California. 


San Francisco Bar Studies 
Probate Fees 


The San Francisco Bar Association is con- 
ducting a study of lawyers’ fees in California 
probate cases. The fees are now set by 
statute on a percentage basis geared to the 
value of the estate, but probate judges may 
exercise discretion in awarding additional 
amounts for extraordinary services. The 
present study is particularly concerned with 
the statutory fees awarded for estates valued 
at less than $10,000. 


Cleveland Judges Call for 
Alteration of Canon 35 


Earlier this year, fifteen judges of the 
Common Pleas Court of Cleveland submitted 
a statement to the Supreme Court of Ohio 
favoring a relaxation of the strict require- 
ments of Canon 35. Subsequently, Chief 
Justice Samuel H. Silbert of the same court 
submitted a recommendation to the American 
Bar Association favoring a modification of 
the canon which would authorize each judge 
to decide whether photographers would be 
allowed in his courtroom. President E. Smythe 
Gambrell of the American Bar Association 
has informed Justice Silbert that the recom- 
mendation has been referred to a committee 
which is currently studying the Canons of 
Judicial Ethics. 


August, 1956 


Ban on Courtroom Photos 
Relaxed In West Virginia 


The rigidly enforced ban on courtroom 
photography in West Virginia was relaxed 
during a recent Wyoming County trial. Cir- 
cuit Judge Robert M. Worrell permitted a 
photographer to take pictures during a trial 
involved a $100,000 libel suit against the 
Charleston Gazette. 


New York City Court Committee 
Begins Assignment 


Mayor Robert F. Wagner has appointed a 
35-member Committee on the Structure of 
the Courts for the City of New York. The 
committee, under the chairmanship of Allen 
T. Klots, president of the Association of the 
Bar of the City of New York, will examine 
the nine court systems which include 280 
judges, 182 of whom are elected on party 
tickets where nomination by the dominant 
party is tantamount to election. The first busi- 
ness of the new committee will be to con- 
sider proposals which have been submitted 
to the legislature by the statewide Temporary 
Commission on the Courts. 


Houston Bar Moves to New Quarters 


The Houston Bar Association has moved 
into its first permanent offices in the reno- 
vated Civil Courts Building. The new quar- 
ters include a large lounge and meeting room 
for relaxation and private discussion, admin- 
istrative offices, and additional space for 
storage. 


Oregon Committee Works for 
Coroner Reform 


A committee consisting of three coroners 
and three private citizens is currently attempt- 
ing to enlist the active support of the Oregon 
State Bar Association and the State Medical 
Society in obtaining a revision of the pres- 
ent coroner law. The committee is unanimous 
in its desire to “get funeral directors out of 
the coroner business.” A proposed state con- 
stitutional amendment will be submitted to 
the electorate in November which will 
authorize the legislature “to prescribe quali- 
fications for office of county coroner and 
county surveyor.” 
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Items in Brief 








A NOMINAL FEE AND OATH RE- 
QUIREMENT to practice before the Muni- 
cipal Court of the District of Columbia has 
been upheld by the U. S. Court of Appeals 
for the District. 


BLIND LAW STUDENTS AND LAW- 
YERS will be afforded an opportunity to use 
recorded legal manuscripts under a program 
initiated by Supreme Court Justice Harold 
H. Burton. The program is being sponsored 
by Recording for the Blind, Inc. which has 
recording facilities in eight major cities. 


“LITIGATION NEUROSIS” was cited as 
the culprit by a judge who awarded a siz- 
able recovery to a Hartford plaintiff who was 
forced to wait more than eight years before a 
damage suit he had filed was brought to 
trial. 


ANNUITIES FOR WIDOWS and depend- 
ent children of federal judges will be pro- 
vided under a bill which is being sponsored 
by the House Judiciary Committee. Under 
the provisions of the bill, a federal judge 
will contribute 3 per cent of his salary to in- 
sure the eligibility of his survivors. 


UNAUTHORIZED PRACTICE by justices 
of the peace has been attacked by the Penn- 
sylvania Bar Association in a_ resolution 
urging the county bar associations to join in 
the stand. 


LEGAL PRACTICES in personal injury 
cases will be investigated under an order of 
the Illinois Supreme Court. Former Justice 
Charles H. Thompson has been appointed to 
conduct the state-wide probe. 


CORONER JURIES will not be allowed to 
conduct inquests in counties operating under 
the medical-examiner law according to a re- 
cent decision of the Supreme Court of Michi- 
gan. 
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The Reader’s Viewpornt 





A Law Editor For Richmond 


I was most interested in your editorial on 
Page 3 of the June issue. I have often com- 
mented myself in the past few years, and 
have said in both speeches and articles, that 
if I had my own training to do over again for 
newspaper work, I would study law instead 
of journalism — and for precisely the reasons 
brought out in Mr. Brown’s study of the 
Los Angeles paper. When I came to Rich- 
mond as a cub reporter nearly sixteen years 
ago, fresh out of journalism school, I don’t 
believe I ever had heard of a demurrer and 
had not the slightest idea how an indictment 
comes into existence. Fortunately, a member 
of the Richmond Bar took me under his wing, 
and for some months I swallowed law books 
like aspirin tablets. It was an experience | 
shall never forget. 


I thought you also might be interested to 
know that this fall we are putting into opera- 
tion, here at the News Leader, at least one 
version of the suggestion made by Mr. Brown 
for a “law editor.” We have retained a mem- 
ber of the Richmond Bar who will prepare a 
long weekly column for us of general com- 
ment and discussion of interesting subjects in 


the field of law. 


JAMEs J. KILPATRICK 


The Richmond News Leader 
Richmond 13, Virginia 


“Newsfronts” from Cleveland 


I read your “News Fronts of Judicial Re- 
form” with a great deal of interest. 

Cleveland is a kind of a hot bed of the 
controversy about courtroom publicity. We 
had the famous Brewer case, where at the 
express direction of the Editor of the Cleve- 
land Press pictures were taken at the time of 
arraignment contrary to the express instruc- 


tions of the judge. This was carried to the 
Supreme Court by the Cleveland Bar and 
you will remember that all along the line the 
courts sustained our position. The Cleveland 
Press tried to make it out a case of “the 
right of the people to know.” We licked them 
on the basis of the action being in direct vio- 
lation of an order of court. 


I like your restraint and sensible approach 
to this problem. Very seldom does anybody 
speak on the subject from the standpoint of 
the welfare of the defendant and from the 
standpoint of doing justice to the defendant. 


I am thoroughly in accord with your idea 
about the “Fifth Amendment Lawyer.” 


WALTER STEWART 


National City Bank Building 
Cleveland 14, Ohio 


Economics and Integration 


In the February, 1956, issue of the Journal 
of the American Judicature Society you pre- 
sent powerful arguments in favor of integra- 
tion of the Bar of the State. However, none 
of your arguments seem to answer what, in 
my opinion, is the most vital question, that 
is, how would it improve the economic con- 
dition of the individual lawyer. 

It seems to me that until the lawyers are 
convinced that their economic condition will 
be improved by a change, there is little likeli- 
hood that integration will be adopted in 
Pennsylvania. 


James T. Kitson 
Stroudsburg, Pennsylvania 


bod a bod 
Editor’s Reply: Thank you for your letter 
commenting on my article on integration of 


the bar. I am quite sure that you are right 
in suggesting that evidence that it would 
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bring about an improvement in the economic 
condition of the bar would be helpful in the 
promotion of integration of the bar or any 
other reform project. 


I think that integration of the bar does 
have an indirect salutary effect upon the 
economics of the profession. Better disciplin- 
ary control, better public relations, and more 
effective opposition to unauthorized practice 
all are bound to react favorably upon lawyers’ 
practice and income. However, I doubt very 
much if this could be proved. 


In rereading your letter, however, Mr. 
Kitson, I am struck by an inference which it 
appears to draw but which I sincerely believe 
you would be the first to deny, and that is 
that lawyers are not likely to support any 
reform project unless it does offer them a 
monetary return. As I said before, such a 
factor would undoubtedly be an advantage, 
but I am unwilling to concede that lawyers 
in Pennsylvania or anywhere else are so 
mercenary that they would be uninfluenced 
by considerations other than financial. I be- 
lieve with all my heart that if the lawyers of 
Pennsylvania could have implanted in their 
minds a clear vision of what integration of 
the bar would do to improve the administra- 
tion of justice and their service to the public, 
they would be glad to adopt it. 
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Robes as Symbols of Justice 


I read your article “To Robe or Not to 
Robe? . . . A Judicial Dilemma” with a great 
deal of interest. I feel very strongly that all 
judges should wear robes as a symbol of 
justice and in order to create and preserve 
the proper judicial atmosphere in the court- 
room. 

Recently I had occasion to appear in a 
circuit court in Alabama where the judge did 
not wear a robe and the contrast between the 
atmosphere in that courtroom and those in 
which I have practiced for many years in 
South Carolina was startling to me. There is 
no question in my mind about the effect. . . . 


Tuomas H. Pore 
Newberry, South Carolina 


Hats for the Ladies? 


. I suggest that not only judges, but 
barristers, should wear robes, the “sign of 
their profession,” to increase decorum. This 
is especially true in New York City, where a 
judge once asked a lady practitioner to re- 
move her hat, saying, “your male colleagues 
cannot plead a case with hats on, so why 
should I permit Portias to do so?” 


C. P. GorpEi. 
165 Broadway 
New York 6, New York 














Echoes from the Past 


(From the Journal of the American Judicature Society, June, 1926) 


Lawyers of our times are fortunate compared with all their predecessors 
in that they have opportunity in pressing to a glorious conclusion movements 
which have been long in incubation. Many may reasonably hope to see the day 
when the bar will attract to its field the ablest young men of the best schools, 
when the desideratum will have been achieved that the license to practice law 
is a guaranty of character, of learning, of dependability, not on the part of a 
select class of lawyers, but universally; when the bar will fulfill its obligations 
to itself and its every member; when the opinion of the bar will guide the 
electorate in the choice of judicial candidates. These are elements in what is 
conveniently spoken of as bar integration. 





| 
| 
HERBERT HARLEY 
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For a period of several years during the 
last decade, one of the most consistent users 
of the American Judicature Society’s infor- 
mation services was a west coast layman, I. P. 
Callison. In separate letters, months apart, he 
asked for information and materials on prac- 
tically every subject in our field. Always he 
explained that it was for use in a book he 
was writing. Then the letters stopped coming 
and we wondered if we would ever see the 
book. Now we have it. Courts of Injustice’ is 
its title, and its huge size, 775 pages, helps ex- 
plain why it did not appear sooner. 

Describing itself as a “scathing indictment” 
of “the failure of justice in the state courts,” 
the book is a lengthy and bitter criticism of 
the administration of justice and the legal 
profession in this country. In forty-two chap- 
ters, the author discusses most of the areas of 
judicial reform, dwelling heavily on the 
abuses but also mentioning the various re- 
form measures. 

The keynote of the book is Mr. Callison’s 
dim view of lawyers. It shows up on nearly 
every page, but four chapters are wholly de- 
voted to it. One of them is entitled “Are 
Lawyers Necessary?” “All down through the 
ages,” he says, “the lawyer has been a source 
of turmoil and trouble, a breeder of discord 
and the one member of the community deter- 
mined to eschew honest labor and live by his 
wits.” That last statement will provide un- 
expected solace to the consciences of confi- 
dence men, uranium stock salesmen, and 
quite a variety of other operators who up to 
now have been generally considered even 
by themselves to live by their wits. 

The same statement is unfortunately typi- 
cal of a pattern of expression that is to be 
found throughout the book. In the author's 





1. Twayne Publishers, 34 East 23rd St., New York 
10, N. ¥Y. Cloth, 775 pp., $6.00, 


preface, for example, we read that “the sole 
objective of these ‘ministers of justice’ is the 
achievement of success in practice, the mak- 
ing of money, and a boost on the road to 
political power and preferment,” and on the 
next page, “no provision ever has been made 
to weed out the unworthy, the incompetent, 
the dullard and the subversive at the entrance 
gates.” (Italics added.) 

Such a statement as that brands the author 
as either so blinded by prejudice as to be un- 
willing to acknowledge all the progress that 
has been made in elevation of standards of 
legal education and admission to the bar, or 
else so careless and slipshod in his research 
that he never found out about it. 

Mr. Callison has done a _ tremendous 
amount of work, and, for a layman, has ac- 
quired a considerable knowledge of the field. 
In spite of his allergy to lawyers in general, 
he speaks approvingly of Herbert Harley, 
founder of the American Judicature Society, 
and of the Society itself, as well as of Roscoe 
Pound, Arthur T. Vanderbilt, and other lead- 
ers. It is unfortunate that a project on which 
so much labor has been expended, and which 
might have been an important weapon for 
the bettering of American justice, should 
have its usefulness so drastically lessened by 
its belligerent and antagonistic tone and atti- 
tude, by consistent use of exaggerated and 
extreme statements, and by a general careless- 
ness with facts which will make many who 
ought to use and rely on the book doubtful 
of the advisability of doing so. 

Certainly the administration of justice is 
in need of improvement —that’s why the 
American Judicature Society exists. Certainly 
the legal profession has its money-minded 
and political-minded members, as do all the 
other professions also. But this year 1956 is 
the least appropriate year in history to de- 
nounce the American legal profession for its 
faults and for its failures to improve the 
administration of justice, for it is doing more, 
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and with more results, to improve things than 
ever before. Mr. Callison would do more to 
advance the cause in which he is interested 
if he would say, “You're doing fine! Keep up 
the good work!” instead of “You stinkers! 
You're no good!” 





A kinship which both probably would be 
loath to acknowledge exists between Mr. Cal- 
lison and Fred Rodell, cocky and swashbuck- 
ling professor of Yale law school, in their 
common contempt for the legal profession. 
Mr. Callison has at least stayed out of the 
thing he despises, but Rodell, for reasons not 
entirely clear, has for at least seventeen 
years retained his connection with a group 
which he openly scorns. In 1939, at the ripe 
and mature old age of 32, having never prac- 
ticed law, he catalogued the real and fancied 
faults of the profession in his Woe Unto You, 
Lawyers!? In 1956 he has followed up with 
Nine Men: A Political History of the Supreme 
Court of the United States from 1790 to 
1955.’ For present purposes we pass up such 
sideline irritations as his smug version of 
“liberalism” and his attitude toward the bar, 
and observe that those who may be shocked 
by the very title of a political history of a 
non-political institution will find that he had 
made out a very good case for it, and that the 
Court is in fact one of the most politics-ridden 
institutions in the country. We do not take as 
gospel every tidbit he offers about the private 
lives and inside stories of the justices, but he 
has reminded us of enough facts and circum- 
stances which we already knew to make 
clear that for generations, under both politi- 
cal parties, Supreme Court appointments 
have been shot through with political favorit- 
ism, back scratching and debt paying, and 
that the occasional appointment of an out- 
standing judge has been due chiefly to the 
law of averages. 

If Nine Men serves one good purpose, a 
point which we do not concede, it is to make 
clear how long overdue is a serious effort 
by the public and the profession for federal 
judicial selection reform, with some adapta- 





2. New York: Reynal and Hichcock, 1939. 


3. New York: Random House, 1955. Cloth, pp. 
xii, 338. $5.00. 
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tion of the nominating commission to curtail 
the political forces which for nearly two cen- 
turies have kept the Court from attaining 
what it should in either public respect or 
public service. 


One day about a hundred years ago a 
drunkard about to be sent to prison was 
rescued by a kindly Boston shoemaker who 
promised to be responsible for him. The shoe- 
maker, John Augustus, went on to make a 
life career of such work and became the 
father of probation in this country. 

Whether your interest is the humanitarian 
one of rehabilitating human lives, the pro- 
fessional one of reducing the work of the 
courts, or the purely mercenary one of reduc- 
ing governmental expenditures, you should 
know more about probation. Charles L. 
Chute, for many years executive director of 
the National Probation and Parole Associa- 
tion, was writing the story of probation and 
of the N.P.P.A. at the time of his death in 
1953. His assistant, Marjorie Bell, has finished 
it.* They trace the beginning of probation, 
not only in Boston but also in England, its 
legislative history in this country, the rise of 
the national association, and current pro- 
gress. They describe the operation of proba- 
tion and its relation to the court. And the 
book concludes with the stirring story of how 
Judge Louis Goldstein of Brooklyn used pro- 
bation to restore six youthful gunmen to use- 
ful life. It is a splendid book — important to 
the legal profession, to penologists, to hu- 
manitarians, to the general public, and to the 
unfortunates for whom prison bars are not 
the answer. 





4. Crime, Courts and Probation, by Charles Lionel 
Chute and Marjorie Bell. New York: The MacMillan 
Co., 1956. Cloth, pp. xviii, 268, $4.75. 
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“Grievance Procedure in Wayne County,” by Ernest 
Wunsch. The Detroit Lawyer, July, 1956, pp. 79-80. 


Civil and Criminal Procedure 


“A Proposal to Alleviate Calendar Congestion,” by 
Morris Feuerstein. The Bulletin—The Suffolk County 
Bar Association, May, 1956, pp. 10-12. 

“Demonstrative Evidence,” by Melvin M. Melli, Sr. 
Wyoming Law Journal, Fall, 1955, pp. 15-38. 

“Some Comments on the Trial of a Criminal Case,” 
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by Newman Levy. The Journal—Oklahoma Bar As- 
sociation, June 30, 1956, pp. 1205-1210. 

“Some Mysteries in New York Practice and Pro- 
cedure,” by Louis R. Frumer. Syracuse Law Review, 
Spring, 1956, pp. 223-232. 
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pp. 302-313. 
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by Samuel H. Hofstadter. New York Law Journal, 
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613-616 cont. 684-686. 
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Aaron S. Swartz. American Bar Association Journal, 
June, 1956, pp. 513-516 cont. 574. 
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City of New York, May, 1956, pp. 223-238. 
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the Bar Association of the District of Columbia, 
July, 1956, pp. 414-416. 
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ciation Journal, June, 1956, p. 533. 
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Court,” The George Washington Law Review, June, 
1956. 
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by Benjamin Goldman. The Bar Bulletin—Boston 
Bar Association, May, 1956, pp. 133-143. 
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H. Burke. American Bar Association Journal, July, 
1956, pp. 621-624 cont. 690-691. 
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by Benjamin E. Novoselsky. Chicago Bar Record, 
May, 1956, p. 347-362. 
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bourg. Louisiana Bar Journal, April, 1956, pp. 233-241. 
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1956, pp. 1 cont. 5-6. 
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Northwestern University Law Review, May-June, 1956, 
pp. 165-173. 
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1955,” by Leland L. Tolman. American Bar Associa- 
tion Journal, June, 1956, pp. 549-552 cont. 595-596. 
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cut Bar Journal, March, 1956, pp. 9-17. 
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ciary,” by Joseph M. Harter. Ohio Bar, June 18, 
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Jury System 
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by George L. DeLacy. Nebraska Law Review, Janu- 
ary, 1956, pp. 389-401. 
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“Legal Education,” by Brainerd Currie. North- 
western University Law Review, May-June, 1956, pp. 
258-272. 
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The Journal—Oklahoma Bar Association, June 30, 
1956, pp. 1197-1202. 
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tions,” by Len Young Smith. The Bar Examiner, May, 
1956, pp. 68-75. 

“The Problem Methods in Legal Education,” by 
Leo H. Whinery. West Virginia Law Review, Febru- 
ary, 1956, pp. 144-168. 

Legal Profession 

“Office Management and Fees—Small Law Office,” 
by W. M. Beal. The Journal of the Bar Association 
of the State of Kansas, May, 1956, pp. 304-311. 
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“Our Challenged Bench and Bar,” by Carl V. 
Weygandt. Louisiana Bar Journal, April, 1956, pp. 
221-232. 
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Ben C. Boer. Illinois Bar Journal, June, 1956, pp. 
724-732. 
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American Bar Association Journal, July, 1956, pp. 
625-627. 

“The Future of the Trial Lawyer,” by David W. 
Peck. Massachusetts Law Quarterly, June, 1956, pp. 
14-22. 
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Murray Seasongood. Commercial Law Journal, June, 
1956, pp. 156-158, cont. p. 161. 
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“More About Pre-Trial,’ by John G. Mullen. 
Rhode Island Bar Journal, May, 1956, p. 1 cont. p. 7. 

“Pre-Trial Procedures in the Federal Court,” The 
Record—of the Association of the Bar of the City 
of New York, June, 1956, pp. 314-329. 
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The American Judicature Society is a national legal organization founded in 
1913 to promote the efficient administration of justice. Since its inception, the 
Society has fostered judicial reform by publication of the Journal, by distribu- 
tion of literature to anyone interested in judicial administration, by assistance 
to state and local professional and civic organizations engaged in specific judicial 
reform projects, and by independent research in the administration of justice. 
The Society is supported entirely by the dues received from its 15,000 members. 
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of the board of directors listed on the inside front cover of the Journal, or 
write to the Society directly at 1155 East Sixtieth Street, Chicago 37, Illinois. 
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If the training of lawyers led 
them habitually to consider more 
definitely and explicitly the social 
advantage on which the rule they lay 
down must be justified, they some- 


times would hesitate where now they 


are confident, and see that really they 
were taking sides upon debatable and 


often burning questions. 
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